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anniversary.	 It	 is	 a	 concept	 that	 has	 experienced	both	
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Roberts’	Court	 regarding	biodiversity,	 land	use,	 air	pollutant	
emissions,	and	cleanup	standards	implicate	sustainability,	they	







If	at	all,	sustainability	most	 likely	should	 influence	 juris-
prudence	involving	biodiversity,	which	often	engenders	related	
notions	of	sustainable	and	optimum	yields,	minimizing	adverse	
environmental	 effects,	 species	 conservation,	 and	 even	 cost-
benefit	 analysis.	 Yet	 the	 Supreme	 Court	 has	 yet	 to	 consider	




















ever,	also	disrupts	marine	mammals	 that	 rely	upon	 their	own	
sonar.	
The	 NRDC	 challenged	 the	 Navy’s	 failure	 to	 perform	
an	 environmental	 impact	 statement	 under	 the	 National	
Environmental	Policy	Act	(“NEPA”)	and	attached	other	claims	
under	 the	Coastal	Zone	Management	Act	 (“CZMA”)	and	 the	
Endangered	Species	Act.	
































ments	on	two	grounds.	First,	 the	majority	held	 that	 the	 lower	
courts’	preliminary	injunction	analysis	applied	an	incorrect	stan-
dard	that	did	not	require	a	sufficient	showing	of	harm.	It	held	



























effectual	 means	 of	 preserving	 peace.”24	 The	 majority	 noted	
that	the	president	deemed	active	sonar	as	“essential	to	national	
security”	 because	 adversaries	 possess	 300	 submarines.	 Mid-
frequency	active	 sonar,	 the	Navy	argued,	 is	 “the	most	 effec-
tive	technology”	for	“antisubmarine	warfare,	a	top	war-fighting	
priority	for	the	Pacific	Fleet.”25	Citing	senior	naval	officers,	the	
majority	 observed	 the	 importance	
of	 training	 ship	 crews	 with	 all	





regulations	 would	 require	 the	
Navy	“to	deploy	an	inadequately	
trained	submarine	force,”	which	
would	 in	 turn	 jeopardize	 the	
safety	of	 the	fleet.27	Imposition	
of	 other	 mitigating	 factors,	 the	
majority	 held,	 could	 decrease	
the	overall	effectiveness	of	sonar	









Thus	 the	 majority	 found	 the	 district	 court	 had	 applied	
the	incorrect	standard	and	abused	its	discretion	on	the	merits.	
Finding	in	favor	of	the	Navy,	the	Court	reversed	the	decisions	
below	 and	 did	 not	 impose	 the	 lower	 court’s	 “power	 down”	
requirements.31
While	the	majority	did	not	engage	sustainability	principles	
at	 all,	 the	dissent	concerned	 itself	with	 just	how	 the	SOCAL	
exercise	affected	marine	mammals.	 Justice	Ruth	Bader	Gins-
burg,	joined	by	Justice	David	Souter,	dissented:	“In	light	of	the	




















dissented	 in	 part.	 They	 would	 have	 found	 that	 neither	 court	
below	adequately	explained	why	the	balance	of	equities	favored	
the	 two	 specific	 mitigation	 mea-
sures	being	challenged	over	the	
Navy’s	 assertions	 that	 it	 could	
not	effectively	conduct	its	exer-
cises	 subject	 to	 the	conditions.	
They	would	have	remanded	for	
a	more	narrowly	tailored	injunc-
tion,	 but	 continued	 the	 Ninth	
Circuit’s	stay	conditions	as	 the	
status	 quo	 until	 the	 comple-
tion	 of	 the	 SOCAL	 exercise,	
thus	promoting	sustainability	to	
some	extent.35
The	 postscript	 is	 that	 the	
Navy	 concluded	 its	 SOCAL	















Act,	 EPA	 issued	 rules	 applying	 Section	 316(b)	 to	 existing	
dischargers.	The	 rules	allow,	but	do	not	 require,	 the	use	of	a	
cost-benefit	analysis	before	setting	performance-based	best	tech-
nology	available	standards	and	in	deciding	whether	to	grant	site-




None of the environmental 
cases decided thus far 
during the tenure of Chief 
Justice Roberts engage 
sustainability.







Writing	 for	 the	 Court,	 Justice	 Antonin	 Scalia	 reversed,	



















tory	 cases	 “is	 meant	 to	 convey	
nothing	more	than	a	refusal	to	tie	
the	agency’s	hands	as	to	whether	










































threateneD anD enDangereD SpecieS
In	 a	 case	 that	 both	 pits	 two	 of	 the	 nation’s	 more	 vener-




under	 the	 Clean	 Water	 Act	
does	not	trigger	“consultation”	
under	 the	 Endangered	 Species	
Act	(“ESA”).	In	National Ass’n 
of Home Builders v. Defenders 
of Wildlife,52	an	environmental	
organization	challenged	EPA’s	




ened	 and	 endangered	 species	
before	delegating	Clean	Water	
Act	permit	authority	to	a	State.	
Section	 402(b)	 of	 the	 Clean	
Water	 Act	 lists	 criteria	 that	 if	
satisfied	dictate	that	EPA	“shall	















Two cases decided by 
the Roberts’ Court 
look to future and past 
application of the Clean 
Air Act and reach 
results that promote 









Department of Transportation v. Public Citizen,55	in	concluding	
that	EPA’s	approval	of	Arizona’s	National	Pollutant	Discharge	










ing	back	to	Tennessee Valley Authority v. Hill.56
habitat
In	 Coeur Alaska, Inc. v. Southeast Alaska Conservation 














































“discharge	 of	 dredge	 or	 fill	 material”	 except	 in	 compliance	
with	a	permit	issued	under	Section	404.	The	Corps	administers	
and	issues	permits	under	Section	404	in	most	States,	including	






































































In	Summers v. Earth Island Institute,70	the	Supreme	Court	
reversed	 the	 Ninth	 Circuit	 and	 held	 5-4	 that	 plaintiffs	 must	
establish,	with	affidavits,	knowledge	of	future	injuries	to	use	of	














The	 Forest	 Service	 subsequently	 determined	 that	 “fire	
rehabilitation”	 timber	efforts	 involving	 less	 than	4,200	acres,	













must	allow	 the	public	 to	contest	 internal	administrative	deci-
sions	on	small	timber-clearing	projects	such	as	the	Burnt	Ridge	
timber	sale.77

















































cleanInG up ToxIc sITes
In	 Burlington Northern v. United States,87	 the	 Court	
reversed	 the	 Ninth	 Circuit	 and	 held	 8-1	 that	 liability	 as	 an	
“arranger”	under	the	Comprehensive	Environmental	Response	
Compensation	 and	Liability	Act	 (“CERCLA”)	 requires	more	
than	knowledge	of	chemical	spillage;	one	must	intend	or	plan	to	
arrange	for	the	disposal	at	issue.	In	addition,	it	held	that	CER-
CLA	 does	 not	 impose	 joint	 and	
several	 liability	when	 there	 is	a	
“reasonable	basis”	 to	 apportion	
liability.88	 Neither	 result	 pro-
motes	sustainability.
In	 Burlington Northern,	 a	
now	 defunct	 company	 called	
Brown	&	Bryant	(“B&B”)	once	
owned	and	operated	a	plant	that	
stored	 and	 distributed	 agricul-

























by-product	of	 the	 transaction.89	Second,	 it	 reversed	 the	 lower	



















arranger’s	 purpose	 could	 involve	
a	 “fact-intensive	 inquiry.”94	
Rejecting	 the	 Ninth	 Circuit’s	
analysis,	the	Court	found	Shell	
had	 not	 arranged	 for	 disposal:	
“	 .	 .	 .	Shell	must	have	entered	
into	 the	 sale	 of	 D-D	 with	 the	
intention	that	at	least	a	portion	
of	 the	 product	 to	 be	 disposed	
of	 during	 the	 transfer	 process	
by	 one	 or	 more	 of	 the	 meth-
ods	described.”95	Thus,	Justice	
Stevens	 concluded,	 Shell	 was	












Justice	 Ginsburg	 observed,	 “[t]he	 deliveries,	 Shell	 was	 well	




ping	 drums.100	 Shell	 knew	 that	 spills	 occurred	 during	 every	











In some ways, 
sustainability seems 
consigned to the elected 
branches.
27 SuStainable Development law & policy
On	the	other	hand,	the	Court	has	issued	recent	opinions	in	
this	 context	 that	 seem	more	consistent	with	 sustainability.	 In	















its	 dormant	 commerce	 clause	
jurisprudence	 in	 a	 way	 that	 is	
more	 consistent	 with	 sustain-
ability.	 It	 upheld	 a	 county	 flow	
control	 ordinance	 that	 requires	
all	solid	waste	generated	within	
the	 county	 to	 be	 delivered	 to	 a	
publicly	 owned	 county	 waste	
processing	 facility.	 In	 United 
Haulers Ass’n, Inc. v. Oneida-
Herkimer Solid Waste Manage-
ment Authority,108	 the	 Court	
decided	that	a	county’s	flow	con-
trol	 ordinance	 does	 not	 violate	
the	 dormant	 commerce	 clause.	
Chief	Justice	Roberts,	for	a	plu-










ist	under	Philadelphia v. New Jersey.110	The	companies	argued	

























methane,	 nitrous	 oxide,	 and	
hydrofluorocarbons—from	new	
motor	 vehicles	 under	 Title	 II	
of	 the	 Clean	 Air	 Act.	 Section	












regulate	 based	 on	 policy	 con-
siderations,	including	foreign	policy.114	
The	 Court	 decided	 three	 issues.	 First,	 that	 petitioners	
(namely,	Massachusetts)	demonstrated	standing	under	Article	
















So perhaps the reason 
sustainability doesn’t 
exist in the U.S. Supreme 
Court is the simplest: it 




In	 the	 other	 Clean	 Air	 Act	 case	 decided	 the	 same	 day,	












EPA	 initially	 had	 interpreted	 the	 term	 “modification”	































The	 Court’s	 environmental	 cases	 do	 not	 engage	 sustain-





































tory	“plain	meaning.”	 In	Atlantic Research,	 the	Court	unani-
mously	 found	 that	CERCLA	Section	107’s	 reference	 to	“any	
other	person,”	allows	cost	recovery,	indeed,	by	other	PRPs.	This	












mest	 of	 margin,	 in	 both	 Massachusetts v. EPA	 and	 National 
Ass’n of Home Builders.	 In	Massachusetts v. EPA,	 the	Court	
promoted	the	plain	meaning	of	“air	pollutant”	to	include	climate	
changing	gases	and	that	EPA	does	not	have	discretion	to	refuse	
to	 regulate	pollutants	 that	 “may reasonably be anticipated to 
endanger	public	health	or	welfare.”	
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NPDES	program]	unless he determines that adequate author-
ity does not exist.”	The	Court	was	divided	5-4,	however,	about	
whether	the	language	at	issue	in	these	cases	is	in	fact	“plain.”	
Indeed,	Justice	Alito’s	opinion	in	National Ass’n of Home Build-
ers	 arguably	 ignores	 the	“plain	meaning”	of	a	provision	of	a	
more	 specific	 and	 subsequently	 enacted	 statutory	 provision.	
Section	7(b)	of	the	ESA	provides	that:	“[e]ach	Federal	agency	
shall,	 in	 consultation	 with	 [federal	 wildlife	 agencies]	 insure 
that any	[agency	action]	authorized, funded or carried out by 
such agency . . . is not likely to jeopardize the continued exis-
tence of any endangered species or threatened species [or their 
habitat].”







And,	 the	United	States	has	not	 ratified	an	 international	 treaty	
that	does	so	either.	Moreover,	no	member	of	the	Court	studied	


















Thus,	 sustainability	 remains	 a	 concept	 in	 search	 of	 law	
subject	to	review	by	the	U.S.	Supreme	Court.	Without	a	plain	














The	Court	 seems	 to	be	 especially	 interested	 in	 reversing	
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